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CHIEF OF NAVAL OPERATIONS_- N45
Natural Resource Injury,

Trustees, and Damages

FACT SHEET

heinjury to natural resources

that apast release of a
Comprehensve Environmenta
Response, Compensation, and
Liability Act (CERCLA) hazardous
substance and/or an environmental
cleanup action may causeisan
issue of concernwithin the Depart-
ment of theNavy (DON) ingtala
tion restoration program. The Chief
of Nava OperationsEnvironmental
Cleanup Divisonisissuing thisfact
sheet to help define natural
resourcesinjury (NRI) and natural
resourcesdamages (NRD). This
fact shest:

Clarifiesthedifference between

NRI and NRD;

ExampLE oF AN NRI

During the investigation
of a construction

debris landfill site, a
cleanup contractor discov-
ers that a population of
spotted turtles have made
the landfill site their home
(habitat). In order to
remediate the landfill site,
the spotted turtle’s home
would be destroyed.

In this case, the injury to
the natural resource (NRI)
would be the
destruction of
the habitat.
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Natural resourcesare land,
fish, wildlife, biota, air,
water, groundwater, drinking

water supplies and other such
resources belonging to, man-

aged by, held in trust by,
appertaining to, or otherwise
controlled by the United

Sates, state/local government

or Federally recognized
Indiantribe.
—40 CFR 300.5

Explainswhothetrustees of
thenatura resourcesare;
ExplainsDON’spositionon
damages; and
Describeswhich processes
may determineand address
NRI.

What are Natural
Resources?

Natural resourcesareforrests,
freshwater, or wildlifehabitat that
occur in nature and have economic
value. Natura resourcesinclude
aquaticlife, wildlife,andther
habitat; theair we breathe, our
drinking water supplies; and native

vegetation.

What is NRI?
NRI istheactual harmor injury to
anatural resource caused by a

release of ahazardous substance or
past practices. The aspectsof an
injury could bedetermined during
thesite’'secological risk assessment
(ERA). (Seetheglossary for a
descriptionof ERA.)

How Does DON Determine
NRI?

DON focuseson determining if
thereisaninjury tothenatural
resource, but not on damages.

NRI means a measurable ad-
ver se change, either long- or
short-term, in the chemical or
physical quality or the viability
of a natural resourceresulting
either directly or indirectly from
exposure to therelease of a
CERCLA hazardous substance.
—43 CFR Part 11.14(v)
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DuringtheERA, DON investigates
thelikdihood that areleaseof a
CERCLA hazardous substance
hasinjured anatural resource. Itis
during the ERA that DON enters
into discussionswith stakeholders,
including natura resourcetrustees
other than DON, to determine how
to best assessthesite. At the
conclusion of thesediscussions, the
ERA may assg inidentifying
whether thenatural resourcein
question hasbeeninjured.

DON Promotes Smart
Stewardship of Cleanup
Alternatives

DON recognizesthat choosingthe
appropriate cleanup technol ogy
aternative(s) iskey toreducing
residual harmto natural resources
during the cleanup process. DON
Project Managerscarefully review

Natural Resource Damagesisthe
amount of money sought by the
natural resourcetrustee as
compensation for injury, destruc-
tion, or loss of natural resources
as set forth in section 107(a) or
111(b) of CERCLA.

—43 CFR Part 11.14())

al viablecleanup technology
dternativesbeforemakinga
selection. They determinewhich
cleanup technol ogy alternative best
addresses protection of human
health and the environment accord-
ingtothenineevaluation criteriaset
out intheNationa Contingency
Plan (NCP). At thesametimethey
consider the potential impact that
implementing the sel ected cleanup
technol ogy may potentialy haveon

NRI vs. NRD

NRI

The harm or injury done to a
natural resource resulting from the
release of a hazardous substance
or past DON practices

Involves the determination of what
natural resource was injured and
to what extent it was injured

May be determined during the
ERA

Can be potentially addressed
during remedy selection

NRD

Monetary compensation sought by
a natural resource trustee for injury
to natural resources

Involves a claim against the U.S.
government typically paid by the
DOJ judgement fund to restore
natural resources at or near the site

Determined during the NRDA

Damage claim can address both
interim injury and residual injury
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thenearby natural resources. DON
sl ectsthe cleanup technology
aternatives, whenever practicable,
that will result in theleast amount of
resdua NRI.

Does DON Address NRI
During Cleanup Process?
DON, to the extent practicable,
will select aresponsedternative
that best addressesthe NRI(S)
caused by past practices. DON
will try to avoid additional
destructionor injury toanaturd
resourcewhilecleaningup asite. If
DON isunabletorestorethe
impacted natural resource, the
natural resourcetrustee(s), other
than DON, may want tofollow the
Natural Resource Damage
Assessment (NRDA) process
prescribed by Department of the
Interior and the Department of
Commerce.

What is NRD?

When anatural resource hasbeen
injured, thetrustee(s) of the natura
resource can seek damagesfor the
injury to or lossof theuse of the
natural resource. Damagesarethe
monetary value assessed for injury.
NRD can only berecovered by the
natural resourcetrusteg(s), and
must beobtained usngthelegal
system. Once damages have been
awarded, NRD can only be used
by thetrustee(s) torestore, re-
place, or acquirethe equivaent of
thenatural resourcesthat were
injured by thereleaseof a
CERCLA hazardous substance




near or at the site. For the pur-
posesof DON, NRD isaclam
against theU.S. Government for
natural resourcesinjured by the
DON. AnNRD claim canonly be
filed after theresponseaction (fina
environmenta cleanup action) has
been completed (CERCLA
Section 113(g)(1)). NRD claims
aretypically paid by the Depart-
ment of Justice (DOJ) Judgment
Fund. No clamswill bepaid using
DON environmental restoration
cleanupfunds.

The President, or the authorized
representative of any Sate,
Indian tribe, or foreign govern-
ment, shall act on behalf of the
public, Indiantribe, or foreign
country as trustee of natural
resourcesto present a claimfor
and to recover damages to the
natural resources.

— CERCLA Section 107

What are Natural Resource
Trustees?

Natural resourcetrusteesare
organizationsresponsiblefor
protecting natural resources,
usually natural resourceand land

Natural Resource Injury, Trustees, and Damages

managers. Trusteesare Federal
officialsasdesignated by the
President of the United States,
state officia sasdesignated by the
governor of thestate; and Indian
officialsasdesignated by the

governing body of any Indiantribe.

Whenever necessary, Federal,

state, and Indian tribesmay act as

co-trusteesfor the sameresource.
Most important, natural resource
trusteesaretheonly entity(ies)
authorized to obtain damages

(monetary compensation) fromthe

party responsiblefor theinjury.

What is a Natural Resource

Damage Assessment?

Natural Resource Damage Assess-
ment (NRDA)

isthe process
by whichthe
netural
resource
trusteg(s)
determine
(efterthe

NRDA isthe process of collect-
ing, compiling, and analyzing
information or data through
prescribe methodologiesto
determine damages for injuries
to natural resources.

—43 CFR Part 11

cleanup technology hasbeen
selected) whether therelease of a
CERCLA hazardous substance has
resultedin NRI. DON does not
conduct NRDAsat CERCLA
sites. TheNRDA quantifiesthe
leve of injury to and the resultant
lossof theuse of services(NRI),
and assessesmonetary value
(NRD). Thisassessed valueis
referred to asdamages. After
damages (money) have been
awarded by the courts, the Trustee
can only usethedamagesto
restore, replace, or acquirethe
equivaent of theinjured natura
resource (CERCLA, Section
107(f)(2)).




REFERENCES For FURTHER INFORMATION

40 CFR Part 300.600

113

43 CFR Part 11.14

Department of Defense I nterim Policy on Integration of
Natural Resourcelnjury Responsi bilitiesand Environmental
Restoration Activities, May 2000

Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, Titlel, Sections 101, 105, 107,

DoD Ingtruction4715.7 (“ Environmental Restoration
Program”), Delegation of CERCLA natural resourcetrustee
authority to the Component heads

For moreinformation about the
information containedinthis
factsheet, contact:
- Officeof the Chief of Naval
Operations (N45):
(703) 604-5420
Department of the Navy
Environmental Program
website: http://web.dandp.com/
envirowel/deanup/index.html
DOI website: http//www.
doi.gov/oepc/response/
a03.htm

Biota: All the plant and animal
lifeof aparticular region.

CERCLA: TheComprehensive
Environmenta Response, Com-
pensation, and Liability Actis
law that providesguideinesfor
deciding compensationand
respongibility for environmenta
incidents; givesingructionsfor
cleaning up thoseincidents; and
requiresthat emergency response
plansbe devel oped for future
incidents. Thebasic premiseof
CERCLA isprotection of human
hedlth and the environment.

CERCLA Hazardous Substance:
Any pollutant or contaminant that
threatenshuman hedlth and the
environment, except petroleum
or natura gas.

CFR: Codeof Federa
Regulaions.

GLOSSARY OF TERMS AND ACRONYMS

Cleanup Technology Alternative:
A technology or processused to
remediate or cleanup acontami-
nated site. Alsoreferredtoas
remedid dternative.

DOJ Judgment Fund: Department
of Justice Judgment Fund used to
pay clamsagainsttheU.S.
government.

ERA: Ecological Risk Assessment,
aprocess used to determinethe
likelihood of risk totheenviron-
ment (ecosystem).

Groundwater: Water flowing
(sometimesvery dowly) beneath
theearth’ssurface. Groundwater
often supplieswellsand springs.

Interim Injury: Economiclossfor
thetimeperiod up until restoration
iscomplete.

NCP: TheNationa Contingency
Plan (formdly knownasthe
National Oil and Hazardous
Substances Pollution Contin-
gency Plan) to provideinstruc-
tionsfor preparing for and
responding to environmental
incidentssuch astherel ease of
harmful substancesintothe
environment.

Remediation: Cleanup or
abatement methods(including
evaluation, repair, enclosure, or
encapsulation) used toremove
or containatoxic spill or
hazardousmateriadsfromasite.

Residual Injury: Economicloss
for that not addressed by the

remedy.



